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The petitioner, Trevis O. Love, appealsthe Greene County Criminal Court’s summary dismissal of
his petition for post-conviction relief from his guilty pleas to sale of one-haf gram or more of
cocaine, aClass B felony, possession with intent to sell or deliver one-half gram or more of cocaine,
a Class B felony, and simple possession of marijuana, a Class A misdemeanor, and resulting
effective sentence of eight years to be served as a Range |, standard offender in the Department of
Correction. He contendsthat thetrial court erred in dismissing hispetition for post-conviction relief
which was filed beyond the one-year statute of limitations. We affirm the trial court’s summary
dismissal of the petition for post-conviction relief.
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OPINION

This case involves the summary dismissal of the petitioner’s petition for post-conviction
relief. Therecord reflectsthat the petitioner entered his guilty pleas on January 24, 1994. Thetrial
court sentenced the petitioner to eight years on each of the cocai ne convictions and to eleven months
and twenty-ninedaysfor themarijuanaconviction. Thetrial court ordered the sentencesto be served
concurrently for an effective sentence of eight years in incarceration. The petitioner appealed a
certified question of law to this court, but the convictions were affirmed. See Statev. TravisLove




and JamesL ee, No. 03C01-9406-CR-00205, Greene County (Tenn. Crim. App. Feb. 18, 1997), app.
denied (Tenn. Nov. 3, 1997).1

On June 27, 2005, aletter submitted by the petitioner wasfiled with thetrial court. Thetrial
court treated the letter as a petition for post-conviction relief. The petitioner alleged that his guilty
pleas were unknowing and involuntary and that he received the ineffective assistance of counsel.
The petitioner alleged that he was convicted of “drug conspiracy” in federa court on November 3,
2004, and that his 1994 Greene County convictions were used to enhance hisfederal sentence from
ten to twenty years. The petitioner asserts that on November 30, 2001, his supervision by the
Department of Correction ended and that he “ started the process for filing to get [his] rights as an
American Citizen back.” He assertsthat he did not find out his convictions had not been expunged
until three years later in November 2004. The trial court appointed counsel to represent the
petitioner in his post-conviction claim on June 30, 2005.

Thetrial court found that the petitioner entered his guilty pleasin 1994, that his petition for
post-conviction relief was not filed until June 27, 2005, and that the petition was barred because it
wasfiled too late. It also found that “[n]o facts are alleged that would allow the petition to be filed
after the expiration of one year and no facts are alleged that would cause the statute of limitations
to betolled.” Thetria court dismissed the petition without a hearing.

The petitioner acknowledges filing his petition beyond the statute of limitations for post-
conviction relief. However, he contends that due process considerations must toll the limitations
period. Hecontendsheisentitled to post-conviction relief because (1) hewasforced to plead guilty
to charges involving drugs found in a co-defendant’ s possession; (2) his attorney told him that he
would go to boot camp, that the court was in agreement that he would be “€ligible for pre-trid
diversion,” andthat hisconvictionswould be expunged upon compl etion of hissentence; (3) heonly
pled guilty to case number 11476 but the guilty pleaform incorporates case number 11351; (4) the
lab resultsin his case included drugs not listed in the indictments; and (5) his attorney pursued an
appeal on acertified question of law without the petitioner’ s knowledge or consent. He asserts he
completed his sentence in the Department of Correction on November 30, 2001, without any
violations. Healso asserts he has proof regarding all of theallegationsin hispetition. Heinsiststhat
further devel opment of therecord isnecessary to determinethe circumstances surrounding hisguilty
pleas and asks for an evidentiary hearing.

Thestaterespondsthat thetrial court properly dismissed the post-conviction petition astime-
barred because the petitioner filed his petition more than seven years after the Tennessee Supreme
Court denied hisapplicationfor permissionto appeal. Thestate contendsthat none of theexceptions
under Tennessee Code Annotated section 40-30-202 apply to allow the untimely post-conviction
clam. The state argues the record supports the post-conviction court’ s findings that no facts were
alleged which would have alowed the petition to befiled late or to cause the statute of limitations

! The name used in the petitioner’ sdirect appeal and on the judgment formsisTravisLove. However, the name
signed by the petitioner in his post-conviction petition, the notice of appeal, and the indictmentsis Trevis Love.
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to betolled. It aso arguesthat due process does not require the tolling of the statute of limitations
on account of counsel’ s conduct.

The Tennessee Post-Conviction Procedure Act specifies that

a person in custody under a sentence of a court of this state must
petition for post-conviction relief under this part within one (1) year
of the date of the final action of the highest state appellate court to
which an appeal istaken or, if no appeal istaken, within one (1) year
of the date on which the judgment became final, or consideration of
such petition shall be barred. The statute of limitations shall not be
tolled for any reason, including any tolling or saving provision
otherwise available at law or equity.

T.C.A. 8§40-30-102(a). A trial court may enter an order summarily dismissing a post-conviction
petition if the petition is not filed within the time set forth in the statute of limitations. T.C.A. 8§ 40-
30-106. If a petitioner files a petition for post-conviction relief outside the one-year statute of
limitations, a court may <till consider the petition if (1) a new constitutional right has been
recognized; (2) the petitioner’ sinnocence has been established by new scientific evidence; or (3) a
previous conviction that enhanced the petitioner’ s sentence has been held to beinvalid. T.C.A. 8§
40-30-102(b). A court may aso consider an untimely petition for post-conviction relief if applying
the statute of limitations would deny the petitioner due process. Burford v. State, 845 S.W.2d 204,
209-10 (Tenn. 1992).

Due process concerns may require the statute of limitationsto betolled if apetitioner shows
that misrepresentations made by counsel deprived the petitioner of areasonable opportunity to seek
post-convictionrelief. Williamsv. State, 44 S\W.3d 464, 471 (Tenn. 2001). However, due process
requires aweighing of the petitioner’ s liberty interest against the state' s interest in preventing the
litigation of stale and fraudulent claims. Samplev. State, 82 S.W.3d 267, 273-74 (Tenn. 2002). To
determineif due processrequirestolling of the statute of limitations, our supremecourt hasprovided
athree-step test:

(1) determinewhen thelimitations period would normally have begun
to run;

(2) determine whether the grounds for relief actually arose after the
limitations period would normally have commenced; and

(3) if thegrounds are “later arising,” determine if, under the facts of
the case, a strict application of the limitations period would
effectively deny the petitioner areasonabl e opportunity to present the
clam.

Sandsv. State, 903 S\W.2d 297, 301 (Tenn. 1995).



In applying thefirst step of theanalysis, we note that the final action to the highest appellate
court occurred on November 3, 1997. Therefore, the petitioner had until November 3, 1998, to file
atimely post-conviction petition. In applying the second step of the analysis, all of the petitioner’s
alleged groundsfor relief arose at the time of hisguilty pleasor beforethefinal action to the highest
appellate court, with the exception of the allegation that the petitioner’ s attorney told the petitioner
that the convictions arising from his guilty pleas would be expunged upon completion of the
petitioner’s sentence. The petitioner would have no knowledge that his convictions were not
expunged until after his supervision by the Department of Correction ended on November 30, 2001.
Therefore, this single claim could be considered “later arising.”

In addressing the last step of the analysis, we first note that we may take judicial notice of
the record of the petitioner’ s direct appeal. State ex rel. Wilkerson v. Bomar, 213 Tenn. 499, 505,
376 SW.2d 451, 453 (1964). In thisregard, we also note that the record in the petitioner’s appeal
of the certified question of law is devoid of any mention of the expungement of convictions being
part of the petitioner’s plea agreement. That record shows that when asked by the trial court, “Do
you understand that if you’ re convicted of any crimein the future that these convictions can be used
to enhance or make that punishment greater,” the petitioner responded, “Yes, sir.” When asked by
the trial court if any promises were made, other than the agreement with the state, the petitioner
responded, “No.” The tria court announced the plea agreement, which did not include any
agreement to expunge the convictions in the future, and the defendant confirmed the agreement.

Secondly, we notethat the petitioner asserted that he began “ the processfor filingto get [his]
rights back as an American Citizen” upon his release from the Department of Correction’s
supervision on November 30, 2001, indicating that the petitioner was aware the convictions were
on his record and had not been expunged at that time. The petitioner waited until June 27, 2005,
approximately three and one-half years later, to file his petition for post-conviction relief. The
petitioner asserts he did not become aware that his convictions were not expunged until November
2004, when hewas convicted in afederal drug case. However, merelack of knowledgethat aclam
exists does not toll the statute of limitations. State v. Brown, 928 S\W.2d 453, 457 (Tenn. Crim.
App. 1996); seealso Jason Earl Hill v. State, No. E2005-00968-CCA-R3-PC, Hamilton County, dlip
op. a 5 (Tenn. Crim. App. Feb. 16, 2006) (concluding that petitioner’slack of knowledge does not
toll the statute of limitationswhen petitioner argued that hedid not discover hisclaim for relief until
the conviction was used to enhance asubsequent federal sentence); Howard Templetonv. State, No.
01C01-9406-CC-00220, Warren County, slip op. a 3 (Tenn. Crim. App. Jan. 5, 1995) (concluding
that although the petitioner did not learn his attorney had misinformed him about his release
eligibility dateuntil after the statute of limitationsfor post-conviction relief had expired, the petition
was time-barred). From the record and his request for relief, we believe the petitioner had a
reasonabl e opportunity to seek post-conviction relief after hissentenceendedin November 2001 and
he began the process “to get [his] rights as an American Citizen back.” We conclude that the trial
court did not err in dismissing the petition as untimely and that the petitioner isnot entitled to relief.




CONCLUSION

Based on the foregoing and the record as awhol e, we affirm the judgment of thetrial court.

JOSEPH M. TIPTON, JUDGE



